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PUBLIC EMPLOYEE LABOR RELATIONS BOARD
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INTERNATIONAL BROTHERHOOD OF POLTCE
CFFICERS, LOCAL 565, DERRY, N.H.

Complainant : CAST NOL 1=-0702:5
v,

TOWN OF DERRY, NEW HAMPSHIRE

PDECISTON NO. 8347

Respondent

APPEARANCES

Representing the Derry Police

Lucy A. Flynn, Esquire

Representing the Town of Derry

Gary W. Wulf

Also in Attendance:

James E. McLaughlin
Chuck Mitchell

Ed. Garone

Paul Collette

BACKGROUND

This case arises out of an unfalr labor charge brought by the Luternalional
Brotherhood of Police Officers ("¥8P0") against the Tow of Derry (Mberry'™).  The
Union alleges that the town has comritted an anfair labor practice under RSa 273-A:5
T, (e), which reads, "1t shall be a prolhibited practice for any public cmployoee:
(e) To refuse to negotiate in good faith with the exclusive representative of a
bargaining unit, including the failure to submit to the lepislative body anv cost
item agreed upon in-negotiations." .

On February 3, 1983, Derry, through its authorized barzaining agent, submitted
two alternative employment contract proposals to IBPO. Derry informed [BPO
that it could select one of the two proposals but could not interchanpe provisions.,
18P0 claims that the town submitted the proposals as "final counterproposals"
while Derry claims that "tentative proposals' were submitted. Ui February 4, 1987,
IBPO ratified alternative 2. On Februavy 12, 1983, the sclectmen rejectcd the
ratified alternative. '

The gravamen of IBPO's complaint is that the Derry sclectwmen comnitted an
unfair labov practice by rejacting the alternative ratif{icd by Lhe union. The
union clajims that its ratification was an acceptance of the towns contract orfer,
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and that Derry must henor the alternative as binding and submit the proposed

contract to its legislative body, the town meeting. Derry says in respons. that

it is not bound by IBPO's acceptance of onc of the altervatives because they ware ¢
tentative proposals which the selectmen could reject and need not sushmilt to the
legislative body.

FINDINGS OF FACT AND RULING OF AW

The Board finds that the alternative proposed by Derry and ratificd by
IBPO was & contract offer duly accepted by the unicn. Thus, the selectueon were
bound to submit the agreement to the legislative body and committed an unfair
Jlabor practice by rejecting the contract. Tha town's duly authorized apent, by
presenting the alternatives as Final counterpreposals, bound the selcctmen to
honor either alternative accepted by the union as un agreement subjeot Lo ratification
It is a basic tenent of principal-agent law that the avent may bind the principal
by his acts. Also, whether the town belicved the alternatives to be tentative
proposals is irrelevant. An offer is judged by its objective manifestations, "not
by thc subjective interpretations of the offercr.” Gen. rchouscuen of Emp. U. .
J.C. FPenuney Co., 484 F. Supp. 130, 135 (W.Db. Ponn 1980). The union acted upon
the assertions of the town's bargaining agent that the proposals were the town's
final cifer, and in doing so acted as any reascoable offeree would have If faced
with the facts as presented here.

it is well-established private sector labow law that an employer commits an
unfair labor practice if he refuses to sign or accept a barpaining agrecmcut
negotiated and concluded on his behalf. NRLB v. Strong, 393 US 357, 359 (1969);
H. .J. Heinz v. NLRB, 311 US 514, 526 (1941). 1n the public secctor, the situation
is not identical because the legislative body of the c¢mplover must accept the 0
agreement and has the ultimate authovity to reject it. The cexecutive body has
no such flexibility however. Here the union ratilicd a proposal presented te it
by the selectmen's agent, and the selectmen then refused to accept it.  Such actieon
violates principles of fairness that underlie the collective bargaining proceas.
In finding that an unfair labor practice occurred, the Board refuses to condone
the bad-faith bargaining that occurred here.

This case also raises the question of what puidelines partics should foliow
during the collective bargaining pracess. Of course, basic contract law govoerns
the negotiating process. Steelworkers v. Bell Voundry, 626 ¥2d 139 (9th Cir. 1980).
Thus an offer by the employer or union begins the formal process, followed by either
an acceptance, a rejection, a counteroffer, or a modification of the offer. a
counteroffer is a rejection of the original offer. A wmodification of Lhe offer by
the offeror is normally a revocation of the origioal offer, and the offerce canaoet
then accept the original offer. Steclworkers, 626 T2d at 141, Once the ofieree
accepts an offer, that offer becoaggzﬁ;agrecmont bianding on both parties subject
to ratification. San Antonio Machine & Supplv Co. v. NLRB, 3673 ¥2d 633,637 (5th Cir.

1966) .

Labor law, however, serves to supplement basic contract law iu sotting
guidelines for the collective bargaining process. The partics to ncgotiations
may sct guidelines for negotiations and the Boavd believes parries would he well
sdrved to establish such rules. Among such rules which would be helpful iu keeping
good order would be timing for meetings, duratioun of sessions, minimuw or waxiuims
time for responses to offers or counteroffers, writien format for oifers, and a
system for writiang down and dinitialing or in some other manner establishinyg what
has been agreed to as agreement occurs on particular items. Also relevant Lo
this case, the parties would be well sevrved by a writien agrecmeni by tho union
governing board or the employers executive body that the identified negotiator
has autharity to act or what limits exist on such authoerity. Clear rules fer
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publicity regarding progress cof negotiations may also be helpful. While the Boawd

will not dictate such rules or procedures, and the list stated here is not exhaustive,

the establishment of clear rules will eliminate confusion and distrast in what is,
under best conditions, a sensitive and potentially veolatile nrocess.

In this case, however, such clarvrity was lacking and the process resulted in
one party violating the rules of proper bavgaining procedure.

i<

. ORDER

The Board issues the following order:

1. The Derry Selectmen, by Ffailling to subwmit Lhe apeecwent ratificd Ly the

IBPO to the legislative bady, engaged in an unfair labor practice under RSA 273-A:5,

1, (e) and the union charge is hereby upheld.
2. The Selectmen are ordered to submit the agrecucnt o tlwe fows leyisiative
25 I

body for approval or rejcction in accordance with Lhe procedures soet forth in
k J ]

RSA 273-A,

Sigued this 26th day of Septembher, 1983,

By unanimous vote. Chairman, Robert K. Craig presiding; wmeml vs Sovmour Oomion
and James Anderson present and voting. Also prescnt. Pvelyn €. LeBrun, Executive
Director.



